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RULING AND ORDER

The petitioner, Tevfik Svri, seeks awrit of habeas corpus, pursuant to 28 U.S.C. § 2254.

Sivri argues that his incarceration, following his 1995 conviction on are-tried state murder charge,
violates his congtitutiond rights because the evidence presented at hisinitid 1992 trid was insufficient to
support amurder conviction.

Though the peculiar history of Sivri’s case makes his dlams difficult to isolate, ultimately heis
making two claims: (1) hisfirst conviction violated the Due Process Clause because there was
insufficient evidence to convict him; and (2) his second trid violated the Double Jeopardy Clause
because he was entitled to an acquittal at hisfirg trid. Thefirst clam is moot because Sivri’s conviction
a hisfirg trid was dready overturned. The second claim is foreclosed by the Supreme Court’s

decisonin Richardson v. United States, 468 U.S. 317 (1984). Accordingly, Sivri’s petition is denied.

l. Background

This case presents a unique procedurd history. In March 1992, a Connecticut Superior Court
jury found Sivri guilty of the murder of Carla Almeida. The Connecticut murder statute, Connecticut
General Statutes section 53a-54a, provides that a person is guilty of murder if he kills another person

“with intent to cause the death” of that person. At the time of Sivri’ sfirg trid, neither the murder



wegpon nor the body of the victim had been found. The jury could only base its conviction of murder
on circumgtantid evidence indicating intent to cause deeth. The State offered evidence that the murder
occurred in Sivri’s house, thet it was aforceful murder causing alarge wound, and that Sivri “took
extraordinary measures to avoid gpprenenson” and detection. Statev. Sivri, 231 Conn. 115, 130

(1994) (“Sivri I”). Sivri gppeded the conviction on the grounds that the triad court should have given

ingtructions on lesser included offenses and that the circumstantia evidence before the jury was not
aufficient to establish intent to cause death beyond a reasonable doubt.

A three-two mgority of the Connecticut Supreme Court disagreed and, in an August 1994
decison, held that the totality of the circumstantid evidence presented permitted the jury to find

murderous intent beyond a reasonable doubt. Sivri |, 231 Conn. a 126-37. Two justices vigoroudy

dissented on the ground that the evidence was too speculative “to support a series of inferences from
which [the intent required for murder in the first degree] can be found to have been proven beyond a
reasonable doubt.” |Id. at 165.

Although the Court rgected Sivri’ s sufficiency argument, it nevertheless reversed the judgment
and ordered anew trid because thetrid court had failed to ingtruct the jury on lesser included offenses.
1d. at 137-40.

On July 28, 1992 (after the first trid and before the first gpped was decided), the Monroe
police department recovered the victim’'sbody. A hole over the victim’s eye socket indicated she had
been shot in the front of the head, causing a fatal wound from which she would have died quickly. In

Sivri’sretrid, the prosecution introduced this new evidence, in addition to the evidence admitted at the



firg trid. Relying on ample evidentiary support,* the jury in the second trid once again found Sivri guilty
of murder, and the court imposed a sentence of sixty years imprisonment.

Sivri gppeded the verdict to the Connecticut Appellate Court, asserting among other things that
the evidence presented at the second trid was insufficient to prove intent to cause desth. The Appellate
Court summarily digoosed of the sufficiency clam on the basis of the Supreme Court’ sdecison in Sivri

I:
The defendant's [claim] that the evidence was insufficient to prove beyond a
reasonable doubt that he possessed the specific intent to cause the death of the
victim ... was considered by the Supreme Court in Sivri 1. On less evidence than
was presented in the case now before us, the Supreme Court held that *[a]lthough
the evidence certainly did not mandate an inference of an intent to kill, we conclude
thet [al of the permissible inferences] taken together ... [reasonably support] the
inference of an intent to kill that the jury drew.” Two justices dissented from that
holding, and the defendant asks us to adopt the dissenting view. Thiswould
require us to overrule the mgority, which we are powerlessto do. This court will
not reexamine or reevauate Supreme Court precedent. Because we are bound by
the mgority decison in Sivri I, independent analysis by this court on the intent issue
would be afutile endeavor.?

Connecticut v. Sivri, 46 Conn. App. 578, 586 (1997) (interna citations omitted) (“Sivri 11”). The
Appelate Court went on to unanimoudy reect the remainder of Sivri’sarguments. Sivri then petitioned
the Connecticut Supreme Court, which denied certification to apped. Sivri initiated this habeas

proceeding in October 1998.

1 Sivri does not contest that the evidence at his second trid was sufficient.

2 Judge Downey took exception to the majority’ s reliance on the Sivri | decision. In his
concurrence, Judge Downey commented, “Sivri | does not preclude this court from reviewing the
defendant's clam of insufficiency of evidence. Because | believe, however, there was sufficient evidence
admitted in the defendant’s second tria to support the jury's verdict, | agree with and join the mgority
opinion.” 46 Conn. App. a 595-96.



. Discussion

A. ClamsAt Issue

The unusua procedurd history of this case, coupled with the subtlety of the United States
Supreme Court’s Double Jeopardy jurisprudence, has left both parties understandably confused about
how to characterize Sivri’scdams. Initidly Svri argued that his second trid was uncondtitutiona
because it placed him in double jeopardy. In his amended petition, Sivri concedes this argument is
foreclosed by the Supreme Court’ s decison in Richardson and, instead, raises a due process chdlenge
to the sufficiency of the evidence. This clam would be entirdly unremarkable but thet Sivri is not
chdlenging the sufficiency of the evidence a his second trid; heis chalenging the sufficiency a hisfirst
tria. Hisargument is that, because he was granted aretrid on other grounds, he has never had the
opportunity to chalenge the sufficiency of the evidence a hisfirg trid by federd habeas petition. The
government responds that Sivri’ s sufficiency clam merdly restates his double jeopardy clam because
the only sgnificance of aruling that the evidence a the firg trid was insufficient would be to bar the
second trid. Sivri counters that heis not raisng a double jeopardy clam, he only wishes to vindicate
his due process right not to have been convicted at the first tridl.

|, too, am unclear on exactly what clam Sivri intendsto raise. In my view, however, there are
only two possible clams he could beraising. First, Svri could be arguing that he had a due process
right to have his conviction reversed after hisfirg trid. Second, he could be arguing that he had a due
process right to be acquitted after hisfirst trid. The second argument is not the same asthe firg.
There isasgnificant difference between having a conviction reversed and being acquitted. Acquittal

terminates jeopardy for double jeopardy purposes, reversa of a conviction doesnot. Itisclear,
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however, that if Sivri is making the second argument, the government is correct that he issmply
restating his double jeopardy clam — the second argument is only materidly different than the first
because of its double jeopardy implications.

Unable to tell which argument Sivri intends, | will address both.

B. Due Process

It is beyond question that the Condtitution prohibits the crimina conviction of any person except
upon proof of guilt beyond a reasonable doubt. In re Winship, 397 U.S. 358 (1970). This prohibition
confers on a defendant the federa right to habeas corpus rdlief if it is found that, upon the record
evidence adduced a the trid, no rationd trier of fact could have found proof of guilt beyond a

reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 324 (1979).

At hisinitid trid, Svri, like every defendant, had aright not to be convicted if the evidence was
insufficient to permit ajury to find him guilty beyond a reasonable doubt. Y et, regardiess of how
meritorious Sivri’s cdlam regarding the sufficiency of the evidence at hisfird trid may be, that damis
moot for the smple reason that Sivri’s conviction at hisfirg trid has dready been overturned. The
Connecticut Supreme Court overturned Sivri’ s conviction because the tria court did not instruct the
jury on lesser included offenses. Sivri is now incarcerated solely because of the conviction resulting
from hissecond trid. Accordingly, merdly holding that insufficient evidence was presented at Sivri’'s
firgt trid would not help him, because that conviction has aready been reversed.

C. Second Tria: Double Jeopardy

A more sgnificant argument is that the Due Process Clause gives Sivri not only the right to have

hisfirg conviction overturned, but gives him the right to have the conviction overturned on sufficiency



of the evidence grounds. A reversd on sufficiency groundsis different than any other type of reversa
because it is equivalent to an acquittal and therefore terminates jeopardy and barsretrid. Burksv.
United States, 437 U.S. 1, 18 (1978) (appdlate ruling that evidence was insufficient bars second trid).

Thus, the argument goes, Jackson and Burks read together stand for the proposition that the Due

Process Clause not only prohibits conviction on insufficient evidence, but requires acquittal.
This argument, though compdlling, is not new; it is the argument that was made by Judtice

Stevensin his concurrence in Justices of Boston Municipa Court v. Lydon, 466 U.S. 294, 328 (1984)

(Stevens, J. concurring). Justice Stevens argued that when the prosecution presents insufficient
evidence a trid the defendant, “[a]s amatter of federd condtitutiond law, . . . ha[s] aright to a
judgment of acquittal.” Id. Thisright, said Justice Stevens, can be vindicated in federa court even after
a subsequent retria and conviction because, “the second judgment could not survive the preclusve
effect of the acquittal even though it was belatedly entered.” 1d. at 331. In essence Justice Stevens
was arguing — and Sivri now argues — that jeopardy terminates as soon as the prosecution rests after
presenting condtitutiondly insufficient evidence. Such a* Due Process termination” may not be
recognized until as late as a habeas petition after a second trid, but, once it is recognized, it precludes a
second trid. If the second trid has dready occurred and resulted in a conviction, that conviction is

void.3

3 Intheir briefs, both sides spend abit of time addressing the question whether Sivri was
required to raise his clam in a habess petition filed before his second trid. Were Justice Stevens view
the law, this question would need to be addressed; asit is not, thereis no need.

6



Though in my view Judtice Steven' s andysisis both logicd and fair, itisnot the law. The
Supreme Court has unequivocally held that the mere fact that areviewing court could, or even should,
have found the evidence presented &t trid insufficient does not terminate jeopardy.

In Lydon the Supreme Court dedlt with atwo-tier system that allowed defendants to be tried
firg to ajudge and then, if convicted, to betried de novoto ajury. If adefendant was acquitted by the
judge, he was consdered acquitted of the crime. The defendant in Lydon had been convicted by the
judge, but, at his second trid, he argued that the evidence a hisfirg trid was insufficient, and therefore
the second trid should be barred. The Supreme Court disagreed, holding that after the initiation of the
fird trid no event had terminated the defendant’ s jeopardy and so hisretrid was condtitutiondly
permitted. 1d. at 309.

In United States v. Richardson, 468 U.S. 317 (1984), the Supreme Court faced a case even

more Smilar to Sivri’s. In Richardson the crimind case was fully tried, but the jury hung. The judge
declared amistrid and scheduled a second tridl. Before the start of his second trid, the defendant
brought a habeas petition, arguing that he could not be retried because the evidence presented at his
firg trid was legdly insufficient. The Supreme Court disagreed and held that, because he had not
actudly been acquitted by the jury and had not been granted an insufficiency determination by the
judge, the defendant’ s jeopardy did not terminate when the judge declared amidtrid. Id. at 325-26.
The Court concluded that, because the defendant’ s jeopardy continued, “[r]egardless of the sufficiency
of the evidence a petitioner’ sfird trid, he has no vaid double jeopardy claim to prevent hisretrid.”

Id. at 326.



In short, the Supreme Court has held quite clearly that jeopardy does not terminate solely
becauise the prosecution presents insufficient evidence at tria. In order to bar aretrid, insufficient
evidence must, according to the Court, result in an actua acquittal by jury or ajudgment of acquittal on

insufficiency ground by the trid or appellate court. Cf. United Statesv. Udtica, 847 F.2d 42, 49-50

(2d Cir. 1988) (holding double jeopardy did not bar retria of two defendants when tria court declared
amigrid, even though appellate court found evidence insufficient asto a third defendant); Vanderbilt v.
Cdllins, 994 F.2d 189, 195-96 (5th Cir. 1993) (reversal for trid error does not terminate jeopardy,
even if evidence may aso have been insufficient).

| agree with Sivri that the gpplication of this precedent to someone in his situation is unfair.*
Had he chdlenged only the sufficiency of the evidence on hisinitid gpped, then he would undeniably be
permitted to raise that claim by habesas petition, and, if successful, would be entitled to a judgment of
acquittal. 1t ssemsunfair that, because Sivri also raised on gpped a successful clam of trid error, the

government was thereby permitted a second opportunity to present sufficient evidence to convict him.®

“ It isworth noting that the unfairnessin Sivri’s particular case is somewha mitigated. Even if
he had avaid double jeopardy claim, he would mogt likely be barred from raising it in his habeas
petition. He presented no double jeopardy claim on gpped, and s0 has failed to exhaust. Sivri,
however, contends that he is not making a double jeopardy claim, but rather a due process clam. As
noted before, his“due process’ clam is either moot or redly a double jeopardy clam. If the latter,
then the claim does not appear to have been exhaugted. But, rather than denying the claim on that
ground, | choose ingtead to deny it on the merits. See 28 U.S.C. § 2254(b)(2) (“An application for a
writ of habeas corpus may be denied on the merits, notwithstanding the failure of the gpplicant to
exhaust the remedies available in the courts of the State.”).

® The unfairmessis highlighted in this case because the trid error, failure to charge the jury on
lesser included offenses, likely increased the chance that the jury would convict on insufficient evidence
—the jury was forced to choose between returning a murder conviction on thin evidence or acquitting a
defendant who obvioudy committed some serious crime.
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Neither error by the trid court nor a petitioner’ s success in raising such error should save the
government from ajudgment of acquitta when it has presented legdly insufficient evidence of a
defendant’ s guilt.

Almogt this exact unfairness was pointed out by Justice Brennan in Lydon when he noted that,
under the Court’ sruling in that case, “the defendant in Burks was Smply fortunate that the reviewing
court chose to provide him with ajudicid determination that the evidence was insufficient to support a
conviction, and did not instead rely on an dternative ground of reversa.” Lydon, 466 U.S. at 319
(Brennan, J. concurring) (internd citations and quotation marks omitted). In Richardson, Justice
Brennan aso was struck by the unfairness that “a defendant who is congtitutionally entitled to an
acquittal but who failsto receive one — because he happens to be tried before an irrational or lawless
factfinder or because his jury cannot agree on averdict —isworse off than a defendant tried before a
factfinder who demands condtitutionaly sufficient evidence” Richardson, 468 U.S. at 327 (Brennan, J.
concurring in part and dissenting in part).

At least with respect to its procedurad posture, Sivri’s case highlights Justice Brennan’ s fairness
concerns. This unfairness would, in my view, be entirely avoided if double jeopardy jurisprudence
followed Justice Stevens andlysisin Lydon, i.e,, if jeopardy terminated the moment the prosecution
rested after presenting a congtitutionaly insufficient case. Our jurisprudence has not, however, taken
such apath, and | am bound to follow the Supreme Court’ s precedents. Consequently, | conclude that
neither the Due Process Clause nor the Double Jeopardy Clause, as interpreted by the Supreme Court,

permit Sivri to challenge the sufficiency of the evidence at hisfirg trid after being convicted a a second



trid, and | conclude that trying him a second time was not contrary to, or an unreasonable gpplication
of, federd law as determined by the United States Supreme Court.
I1l.  Concluson

For the foregoing reasons, petitioner’ swrit of habeas corpus (doc. # 11 ) iISDENIED. Sivri is

hereby granted a certificate of apped ability with respect to the issues discussed in this decision.

SO ORDERED this 29" day of September 2004 at Bridgeport, Connecticut.

/9 Stefan R. Underhill
Stefan R. Underhill
United States Didtrict Judge
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